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                                                                   October 11, 2007
 
 
 
Attorney Eric McLeod               
Michael, Best & Friedrich
P.O. Box 1806
Madison, WI 53701-1806
 
        Re:        Village of Cambria v. DIDION Milling, Inc., et.al
 
 
Dear Eric:
 
        Thank you very much for your letter dated October 10, 2007.  The Wisconsin Statutes contain a 
plethora of legal requirements that need to be considered regarding the use of a public thoroughfare.  
It was never represented to DIDION that the Village of Cambria owned a fee simple right to the road.  
Whatever rights that were conveyed to the Town of Courtland pursuant to the condemnation/award of 
damage notes that are contained in the Town Records which you attached to your letter, it is 
nevertheless certain that the Village of Cambria does have the right to control the use of Cabbage 
Road.  It is a Village street and has been since that part of Cabbage Road was annexed to the Village 
in 1991.  The Village has the right and obligation to exercise dominion and control.  Cabbage Road 
appears as part of the Village streets on the highway aid list that the Village receives from the 
Department of Transportation.
 
        Your quoting Section 82.37 of the Wisconsin Statutes provides for an interesting consideration.  I 
haven’t had time to research the history of the statute, but it appears to me that it is most likely used 
by farmers to allow cattle to pass from one side of the Town road to another as part of their farming 
operations.  Nevertheless, Cabbage Road within the Village limits is not a Town highway and to my 
understanding, your clients are not constructing a tunnel but are simply going to bury conduit for the 
transportation of product from one plant to the other.  As far as the Village’s right to interfere with 
DIDION’s use and enjoyment of its subsurface rights to the property, I assume that your office 
considered the implications of Sections 66.0425 and 86.04 of the Wisconsin Statutes.  I am not going 
to
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quote each section in detail but a clear reading of these statutes gives authority to a municipality to 
control obstructions and/or excavations within the municipality and to remove any encroachments 
within the right-of-way.  Your letter claims that DIDION has the right to enjoy subsurface rights to the 
property.  Whether that concept would stand the test of legal challenge is one for the future.  The 
Judge would have to consider the implications of
general subsurface rights, and Wisconsin Statute 82.37 against the municipality’s rights to control 
excavations within a highway and their right to order the removal of any structure that encroaches the 
highway right-of-way.  Section 86.04(1) specifically uses the term “under” as an obstruction to a 
highway that can be removed.



 
        While you and I can debate whether the conveyance of material is safer and less disruptive by 
conduit than transporting by truck, nevertheless, the fact is that the Village can control what takes 
place under its streets as you can see from the two Statute sections that I mentioned.  As far as your 
implication that the Village wishes to stop construction to accomplish some other objective, the fact of 
the matter is that the Village has the right to control what goes over, under or through its streets and a 
person has to apply for permission to do that.  If we allow anybody to undermine Village streets just 
because there is some concept that they have subsurface rights, that concept denigrates the concept of 
good government.     
 
                                                        Very truly yours,
 
       
 
 
                                                        Vytas P. Salna
 
VPS:dlb
 
 
cc:    Rob Roth, Engineer via e-mail

Lois Frank, Village Clerk via e-mail
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